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 Advice for Managing an  
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In most instances, OSHA arrives to inspect a facility unexpect-
edly or when a major disruptive event, such as a fatality,  
catastrophe, or serious employee injury, has recently occurred.

As such, the employer is often unprepared to handle the 
inspection so as to minimize liability as well as reduce interfer-
ence with its operations. The result may be significant OSHA 
citations, civil liability, and even criminal penalties where  
a fatality occurs. Also, the outcome of the OSHA investigation 
may have an adverse effect on related liability issues,  
such as damage or personal injury claims.

To reduce this risk, the best way to address OSHA inspections 
is to prepare in advance by considering the issues that arise, 
and deciding to the extent possible how they will be addressed. 
While every inspection is different and relationships with 
OSHA Area Offices may influence the approach to an  
inspection, there are certain issues which may be anticipated.

We offer here several guidelines for addressing the issues  
that arise in OSHA inspections. Not every guideline or suggestion 
is appropriate for all inspections. However, all have proven 
effective in a wide variety of inspections.

Introduction
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RECOMMENDED INSPECTION GOALS

•  The inspection process should be managed so as  
to minimize operational disruptions;

•  The employer should control the flow of information  
to OSHA;

•  The facility or work site should be presented in  
the best possible light;

•  OSHA’s compliance “concerns” should be discovered  
early in the process so that defenses to possible violations 
may be presented before citations are issued; and 

•  Liability should be minimized.

ISSUES TO CONSIDER IN ADVANCE

•  Who will determine if OSHA is allowed to inspect  
or if a warrant will be demanded?

•  Who will be the employer’s principal liaison with OSHA  
and collective bargaining representatives, if any?

•  Who will be accompanying OSHA during the walkaround 
inspection?

•  Who will gather documents and arrange for employee  
and management interviews?

•  Who will determine whether counsel is needed to assist  
with the inspection? If so, who will have authority to  
engage counsel?

Step 1: Goals and  basic questions

Step 2: preparing for the opening conference

OSHA CONDUCTS FIVE  
TYPES OF INSPECTIONS

COMPLAINT  Inspection resulting from a complaint filed  
by an employee.

PROGRAMMED  A randomly scheduled inspection resulting 
from a certain injury or illness rate or a “special emphasis 
program” applying to a particular industry.

REFERRAL INSPECTION  An inspection resulting from a referral 
from another government agency, a complaint by a third 
party such as a neighbor, or a media story.

FATALITY/CATASTROPHE  Inspection resulting from a report of 
a fatality or the hospitalization of three or more employees.

 IMMINENT DANGER  Inspection conducted because “a danger 
exists which could reasonably be expected to cause death  
or serious physical harm immediately.” 

Upon arriving at a facility, the Compliance Officer will 
conduct an opening conference with the employer 
and employees’ representative, if any. The opening 
conference is the first opportunity to begin managing 
the inspection so as to achieve the employer’s goals. 
Therefore, planning for the opening conference is 
important.

The Compliance Officer should first be asked to 
present their credentials. Once the credentials have 
been provided, the Compliance Officer should be 
asked to identify the type of inspection to be 
conducted, and state the reason for and scope of the 
inspection. The employer should press for a clear 
understanding of the issues to be investigated, and  
the areas of the facility to be observed.

OSHA is obligated under the OSH Act to conduct  
a “reasonable” inspection. Our experience has been 
that, while occasionally there will be some resistance 
or reluctance, most OSHA Compliance Officers  
will agree to the following protocols as “reasonable.” 
Employers should be prepared to persevere and  
insist on the following:

•  Document requests must be in writing and submitted  
to a single management representative. No other personnel 
will provide documents.

•  Compliance Officers must be accompanied at all times  
by management representatives.

•  Although OSHA Compliance Officers may have brief, i.e. 3-5 
minute, conversations with employees at their work stations 
during the walkaround, lengthy interviews are disruptive. 

Advance Preparation for Osha Inspections
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The management representative designated as OSHA’s  
main contact will arrange for a conference with any employee 
with whom OSHA desires to speak. This allows the employer 
to plan for a replacement worker during longer interviews.

•  The employer is entitled to have a management representa-
tive present for all interviews of a manager. This may be an 
attorney or another manager.

•  The employer as matter of policy will not permit its managers 
and supervisors to sign statements prepared by the 
Compliance Officer or “sign off” on the Compliance Officer’s 
notes of the interview. Also, the employer will not allow 
interviews of supervisors to be tape-recorded or videotaped.

•  Advance notice of industrial hygiene sampling will be 
required so that the employer can assure that it has 
competent personnel onsite, such as an industrial hygienist, 
to perform side-by-side samples.

•  All photographs and videotapes taken by OSHA must be 
reviewed for trade secret/business confidential information.

Step 3: preparing the walkaround team

An employer has an absolute right to accompany OSHA 
inspectors during the walkaround inspection of the 
facility. The employer representative or representatives 
who participate in the walkaround should understand 
the facility’s safety procedures as well as the operations 
in the area of the facility being inspected.

The management members of the walkaround team 
will depend upon the type of inspection that OSHA  
is conducting. For example, a programmed, wall-to- 
wall inspection, may require a safety department 
representative and managers from several departments.  
A one-item complaint inspection may require only  
a safety department representative.

In addition to understanding the technical aspects  
of equipment and safety policies, potential walkaround 
team members must be aware of the employer’s  
rights during an OSHA inspection, the potential for 
OSHA liability, and OSHA’s purpose in conducting  
an inspection.

The walkaround must be considered an interview.  
As such, team members should answer any questions 
truthfully and accurately, but should refrain from 
offering additional information or admitting that  
a condition or practice is a violation. Also, the 
walkaround representative must pay close attention  
to the concerns OSHA raises and areas of particular 
interest. He essentially functions as the company’s 
“eyes and ears,” and his input is vital to anticipating 
possible violations and developments.

The potential management walkaround representative(s) 
should be identified in advance. These potential team 
members should be trained in the following:

OSH ACT BASICS

•  Obligation to comply with standards and the General  
Duty Clause

•  Employer’s right to accompany inspectors on site

•  Employer’s right to take side-by-side photographs and 
samples

MEANS OF CONTROLLING THE FLOW OF INFORMATION

•  Documents are given to OSHA only by the designated  
OSHA contact

•  Interviews are schedule through the designated OSHA 
contact

OSHA’S PURPOSE — TO GATHER EVIDENCE OF VIOLATIONS —  
THEY HAVE NOT COME TO “HELP” 

•  Everything said by managers during a walkaround can 
potentially be evidence of a violation

•  Team member should answer questions truthfully, but avoid 
volunteering unnecessary information

•  Facts, not guesses or opinions, are all that will be given

•  Admissions—such as agreeing that a condition is a violation 
—must be avoided

CONCEPT OF “PLAIN VIEW”

•  Even though the scope of an inspection may be limited, 
OSHA can cite an employer for any violation that is in  
“plain view”

•  Team members must be aware of the scope of the inspection 
and limited inspectors to these areas as much as possible  
to minimize “plain view” citation



During every inspection, a single management 
representative should act as OSHA’s main contact.  
A representative of the facility’s Safety Department,  
if there is one, typically is designated. You would ask 

OSHA to submit all written document requests to  
this contact. The contact would schedule all employee 
and management interviews and gather and produce 
the requested documents.

Step 4: Designating OSHA’S main contact person
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Should Legal Counsel  
Assist In the Inspection?
Each inspection is different, so the need for counsel 
will depend on the circumstances. Also, the level of 
counsel’s involvement will vary with the circum-
stances.

It is important to understand that an OSHA inspection 
is the equivalent of the beginning of the litigation 
discovery process. Just as in litigation, OSHA has the 
right to obtain documents and other evidence, and 
interview witnesses. It also has the right to physically 
inspect the facility, and to take photographs and 
videotapes.

In a significant case where significant liability is 
possible, most employers would not entrust non-law-
yers to defend against an opponent’s discovery. The 
same applies to OSHA inspections. We recommend, 
therefore, that counsel be involved directly in dealing 
with the inspection when there has been an employee 
fatality or serious injury, or a catastrophic accident has 
occurred. This is especially so as to prepare and 
represent supervisors and managers in interviews by 
OSHA Compliance Officers. It is also important that 
counsel handling the OSHA investigation coordinate 
with insurers or others who may be protecting the 
company’s interests as to collateral issues, such as 
damage or personal injury claims.

Where an inspection raises an issue that may implicate 
production methods or result in substantial capital 
outlays to achieve compliance, it may be worth 
considering involving counsel. 

Photographs, Videotaping And 
Sampling
OSHA has the right to photograph or take videotape of 
the workplace it inspects. We strongly recommend 
that the employer take its own photos and video of 
whatever OSHA decides to record.

Sometimes, OSHA will offer to provide copies of its 
photos and video to the employer, to dissuade the 
employer from taking its own pictures. We do not 
recommend this. More than occasionally, OSHA does 
not follow through on these promises, or takes months 
to provide copies.

If OSHA desires to photograph equipment or processes 
that the employer regards as a trade secret or business 
confidential, insist that OSHA allow the employer to 
take those photos and provide copies to OSHA. Be 
sure to label the copies as such when they are provided 
to OSHA.

In industrial hygiene inspections, OSHA may collect 
samples, such as by conducting monitoring or airborne 
substances, or collecting wipe samples from workplace 
surfaces. Employers are best advised to conduct 
parallel sampling. Without its own data, an employer 
has little ability to challenge OSHA’s results.

In the course of an OSHA inspection, particularly an extended 
one, a variety of issues arise. Presented below is a discussion  
of issues typically encountered.

Inspection issues
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Responding To Requests For 
Documents
OSHA requests at least a few documents during  
the vast majority of inspections. In some inspections, 
the volume of documents OSHA requests may  
be quite large. When reviewing OSHA’s written 
document requests, the designated OSHA contact  
who will gather and produce the documents should 
consider the following. Insist that all document 
requests be submitted in writing so you have a clear 
record of what has been requested.

IS THE DOCUMENT ONE THAT OSHA IS ENTITLED 
TO AS A MATTER OF LAW?

Under OSHA standards and regulations, there are 
certain documents that an employer is required  
to make available to OSHA upon request. Failure  
to produce them can be a separate violation. These 
include, for example, illness and injury logs, a facility’s 
hazard communication program including material 
safety data sheets, and a lockout/tagout program.

IS THE REQUEST REASONABLE?

OSHA must limit other document requests to relevant 
information generated during a reasonable time 
frame. For example, a document request for all of the 
accident reports completed during the facility’s entire 
history is likely unreasonable. Similarly, a request  
for the personnel files of every employee at the facility 
is not reasonable and may also infringe on the privacy 
rights of employees.

IS ANY OF THE INFORMATION  
PRIVILEGED OR TRADE SECRET/ 
BUSINESS CONFIDENTIAL?

Privileged documents may be withheld from 
production. Trade secret or business confidential 
information should be marked as such.

IS THE DOCUMENT RESPONSIVE  
TO OSHA’S REQUEST?

The information or documents produced should be 
limited to the items OSHA is actually requesting.  
For example, a request for the written Hazard Communi-
cation program should not result in production of 
training records or audits of the program.

ORGANIZATIONAL ISSUES

During many inspections, particularly those in  
which a large volume of documents will be requested, 
it is worth taking a few extra steps to organize  
the documents produced. First, the employer should 
consider including a written cover sheet with each 
document production. The advantage to using a cover 
sheet is that the document can be described. If,  
for example, OSHA requests all audits, but does not 
include a time limit, the document response sheet 
could state that all of the audits for the past year are 
being produced. If no documents are being produced, 
the written response may say the “no documents 
responsive to the request have been located.” By using 
this language, the employer is protected in the event 
documents that are responsive are found later in  
the process, a common occurrence in large facilities 
with many possible locations for documents. Finally, 
the document response cover sheet may be used  
to designate documents containing trade secret or 
business confidential information.

Second, the employer should consider attaching  
an individual number to each page of the produced 
document. By individually identifying each page,  
the parties are able to communicate effectively during 
the inspection and any subsequent litigation. For 
example, a question from OSHA regarding the 
provisions of a particular written program could  
be answered with a reference to the information  
or provisions on Page 00015. The ability to use this 
type of “shorthand” is particularly important during 
settlement discussions where letters or position 
statements regarding defenses are likely to  
change hands.

Interviews Of Non-Supervisory 
Employees
Most of the evidence of violations that OSHA will 
gather is likely to come from employee interviews. 
This part of the inspection is, however, the most 
difficult to control. In addition, employer involvement 
in employee OSHA interviews may be a sensitive 
labor-management issue, particularly during accident 
or complaint inspections. As such, good judgment and 
careful evaluation of the specific situation is essential. 
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PREPARATION

Prior to an OSHA interview, counsel or a management 
representative should meet with the employee if the 
employee is willing to have such a meeting, and the 
meeting does not create labor relations problems. 
Several issues should be discussed during the meeting. 
First, information regarding the OSHA inspection 
process, the reason for the inspection and a descrip-
tion of the employee’s rights should be conveyed. 
Specifically, the employee should be told that an 
OSHA interview is voluntary. If, however, an employee 
should understand that OSHA may want to videotape 
or audiotape the interview and may ask the employee 
to sign some sort of statement. The employee is not 
required to allow the interview to be taped and is not 
obligated to sign a statement.

Second, the questions OSHA is likely to ask should  
be discussed. The information OSHA obtains during 
employee interviews may be based on misunderstand-
ings because of a simple failure to communicate.  
For example, the Compliance Officer may ask an 
employee if he or she has had the training required 
under the Hazard Communication standard. The 
employee may have had the training, but be unfamiliar 
with the terminology the Compliance Officer uses.  
As such, the employee and management representa-
tive or counsel may review documents and training 
records so that the employee is aware of his or her 
training as well as provisions of relevant procedures.

Finally, the employee should be assured that nothing 
he or she says to OSHA will result in discipline or  
any adverse change in job conditions. Section 11(c)  
of the OSH Act prohibits employers from 
“discharg[ing] or in any manner discriminat[ing] 
against an employee because such employee has filed 
any complaint” or “because of the exercise of . . . any 
right afforded by the [OSH] Act, “including discussing 
working conditions with the Compliance Officer.

MANAGEMENT PRESENCE DURING THE 
EMPLOYEE INTERVIEW

The OSH Act grants the employee the right to be 
interviewed privately by OSHA. At least one court  
has held that while employees may choose to be 
interviewed in private, they may also elect to have 
counsel or a management representative present.  
See Reich v. Muth, 34 F.3d 240 (4th Cir. 1994). 

OSHA’s policy is that an interview is considered 
private even if a union representative is present.

Policies regarding the employer’s presence during 
employee interviews vary widely among OSHA Area 
Offices and even individual Compliance Officers. 
Some Compliance Officers allow employer representa-
tives to be present during interviews if the employee 
affirmatively elects to have the representative present. 
Other Compliance Officers refuse to allow an 
employer representative to be present even if the 
employee requests it.

The benefits to being present in employee interviews 
may be significant. The employer is able to correct  
any misunderstanding regarding the information the 
employee is providing and to understand OSHA’s 
compliance concerns. If the Compliance Officer 
strongly objects, these benefits must be weighed 
against the disruption to the inspection and resent-
ment that is likely to result from forcing the issue. 

DEBRIEFING

If an employer representative is not present, the 
employer should meet with the employee after  
the interview. The questions the Compliance Officer 
asked should be discussed to determine the areas  
upon which OSHA is focusing.

Interviews Of Management 
Employees
The employer has the right to have a representative 
present during any interview of a management 
employee. In general, a management employee  
is one who has any type of supervisory responsibilities 
and is paid on a salaried basis.

Statements made by management employees are 
generally binding on the company. They are consid-
ered legally as admissions against the employer’s 
interest. As such, it is worth investing the time to 
prepare management employees for their interviews. 
They must, of course, be instructed to answer 
questions truthfully, but carefully. Management 
employees should be urged to answer only the 
question asked without volunteering information and 
to avoid admitting that a certain condition or practice 
violates an OSHA standard. As noted above, there is 
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no requirement that an employer allow a manager sign 
a statement or permit recording of the interview. We 
recommend taking the burden off the manager-witness 
by having the employer inform the Compliance Officer 
of this policy in advance of the interview.

Demonstrations of Work or 
Processes
The employer is not required to stage demonstrations 
for OSHA. OSHA is entitled to observe work as it is 
being performed, but cannot insist that it be shown 
how equipment operates, or how particular operations 
are performed.

Sometimes, however, it is to an employer’s advantage 
to stage such demonstrations, as when it is necessary 
to clarify misunderstandings or simply to impress  
the Compliance Officers. Be mindful, however, that 
Murphy’s Law is operative, and that even the best 
planned demonstrations sometimes go astray at just 
the wrong time.

OSHA Demands to Stop Work
Some Compliance Officers will tell an employer to 
stop performing a certain operation because it is 
dangerous, or a violation. It is important to understand 
that a Compliance Officer has no authority to direct 
the cessation of work. Under the OSH Act, only a 
federal district court judge has the power to enjoin 
work, and then only where OSHA has shown that an 
imminent danger exists.

Of course, if a Compliance Officer points out an 
obvious danger or hazard, it should be corrected 
immediately.

Communicating With OSHA
The employer should gauge the Compliance Officer’s 
compliance concerns throughout the inspection, both 
by observing the Compliance Officer’s focus and 
asking him or her directly about possible violations.  
By understanding OSHA’s concerns early in the process, 
the employer can provide information about its 
defenses to the alleged violations and possibly avoid 
citations. For example, the employer may present 
information to refute potential violations during the 

closing or informal conference. The information 
presented may include additional documents that 
OSHA did not request during the inspection, OSHA 
interpretation letters or compliance directives,  
or industry standards. By continually evaluating  
the Compliance Officers compliance concerns,  
the employer will be ready to present this type of  
information before the citations are actually issued.

Post-Inspection Procedures

CLOSING CONFERENCE

After the inspection is completed, the Compliance 
Officer will hold a closing conference that includes 
management and union representatives. The purpose 
of the closing conference is to inform the parties  
of the possible violations OSHA found. 

The employer’s role in the closing conference can vary. 
If the management representatives are ready to 
present defenses during the closing conference then 
the closing conference may be used for that purpose.  
If possible, the employer should ascertain the position 
of the union (if any) regarding the possible violations 
before presenting defenses so that any objections  
can be anticipated. In the alternative, the employer 
may choose to listen to the Compliance Officer’s 
recitation of the potential violations and try to obtain 
additional information, such as the likely fines and 
characterizations (e.g. Serious, Repeat, Willful).

INFORMAL CONFERENCE

After the citations are issued, OSHA will offer to hold 
an informal conference with the parties. The informal 
conference typically includes management and union 
representatives as well as the Compliance Officer  
and OSHA Area Director or Assistant Area Director. 
The informal conference is the most common forum 
for presenting defenses to citations. To prepare,  
the employer should gather information about the 
cited standards, such as relevant interpretation letters, 
excerpts from compliance directives, and industry 
standards and should provide any additional 
information from the facility, such as training records 
or safety and health policies. Remember, the employer 
has 15 business days from the date the employer 
receives the citations (not including weekends and 
federal holidays) to contest the citations.
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By preparing in advance and carefully considering inspection 
protocols, the employer can assert some measure of control  
of the inspection process and may be able to significantly reduce 
OSHA and other liability.

Conclusion


